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IN THE COURT OF SUB DIVISIONAL JUDICIAL MAGISTRATE (M)  
AT GOHPUR, SONITPUR 

 
M.R. Case No. 10/2018 

          
 
Smt. Biva Dutta Saikia................First Party 

 
-Versus- 

                                     
                                 Sri Simanta Saikia...............Second Party 
 
 
PRESENT:       Smt. Pooja Sinha, AJS 

             Sub Divisional Judicial Magistrate (M)  

             Gohpur, Sonitpur 

 
 
Advocate for the 1st Party  : Sri Arnab Kumar Das 
 
Advocate for the 2nd Party  : Sri Pranjal Baruah 
 
Evidence Recorded on         : 30.11.2018 & 19.03.2019, 
 
Argument heard on         : 07.05.2019 
 

Final Order passed on         : 10.05.2019 

 
FINAL ORDER 

 
1. This order goes to dispose of case under section 125 Cr.P.C brought by a 

wife against her husband claiming monthly maintenance of Rs. 20,000/- 

(Rupees Twenty thousand) per month for herself. 

2. The case of the 1st Party/Petitioner in brief is that- The First Party 

Smt. Biva Dutta Saikia was married to Second Party Sri Simanta Saikia on 

22.04.2010 at Kalyani Mandir, Barangabari, Dipora. After their marriage, 

they started their conjugal life at the house of the Second Party at 

Ghimorujan. That, after few days Second Party used to mentally and 

physically torture First Party for dowry. That, Second Party is a Sub 

Inspector under SSB and presently he is posted at Salonibari, Tezpur. 

That, over phone from the place of his posting the Second Party used to 

mentally torture her. That, for the sake of her family life, she endured all 
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the cruelty inflicted upon her. That, as a result of their co-habitation she 

concieved several  times, but every time accused forcefully aborted the 

pregnancy by inflicting inhuman torture upon First Party. That, First Party 

at present is staying at a rented house at Satrangpar, Ward No.1 due to 

the constant torture inflicted upon her by Second Party demanding land 

and other items. That, she was informed by police personnel Gohpur P.S. 

that Simanta Saikia has married another woman. That, Second Party 

thereafter on 26.05.2017 in an intoxicated state came to the rented 

premise of the First Party and beat her up and threatened not to return to 

bis house. 

3. That, First Party is working as an ASHA worker NHM scheme at Gohpur. 

That, she is unable to maintain herself as an ASHA worker. That, an 

additional expense of staying in a rented house is also borne by her. That, 

First Party does not have anyone from the maternal side who could 

support her financially as her parents have died long back. That, after 

Second Party entered into Second marriage he has not forwarded any 

maintenance towards First Party nor have come forward to know about 

how she is living.   

4.  That, Second Party is a Central Government employee, with monthly 

income over RS.62,000/-. Therefore, as the Second Party has neglected 

his duties towards his wife. Hence, the First Party has prayed for monthly 

allowance of Rs.20,000/- to be paid by the Second Party to herself. 

5. On receipt of the notice, the 2nd Party/ Petitioner appeared and contested 

the case by filing written statement denying all allegations with legal 

pleas that there is no cause of action for filing this case and that the case 

is not tenable in law as well as fact. 

6. The case of the 2nd Party/Opp. Party in brief is that , First Party is not his 

wife and they never co-habitat as husband and wife. That, First Party was 

previously married to one Sri Ghanashyam Gogoi about 17 years back of 

Kokila Gaon and they have a teenaged daughter. That, first Party have 

concealed the facts and have filed a false case against the Second Party. 

That, Second Party has never inflicted any kind of mental or physical 

torture upon First Party demanding cash or kind. That, as Second Party 
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joined SSB in 1998, he has been posted at different locations within India 

and only on few occassions for few days he used to visit his home. That, 

after his transfer to Salionibari, in 2017 he married Smt. Mira Dutta from 

Kokrajhar. That, First Party out of greed have filed false case against 

Second Party and hence, she is not entitled to any relief claimed from 

Second Party. Therefore, prayed to dismiss the case of the First Party. 

7. During the trial the 1st Party/Petitioner has examined 3 (three) witnesses 

including herself from her side .The 2nd Party/Opp. Party has examined 3 

(three) witnesses from his side. 

8.                            : POINTS FOR DETERMINATION : 

a) Whether the 1st Party/Petitioner is the  wife of the 2nd 

party/Opp. Party? 

 

b) Whether the 1st Party/Petitioner unable to maintain 

herself? 

 
c) Whether the 1st Party/ Petitioner has refused to live with 

the 2nd Party/Opposite Party without just ground? 

 
d) Whether the 2nd Party/Opp. Party having sufficient 

means has refused or neglected to provide maintenance 

to the 1st Party/Petitioner? 

 
e) Whether the 1st Party/Petitioner is entitled to monthly 

maintenance allowance from the 2nd Party/Opp. Party, if 

so, what will be the proper per month allowance? 

 
9. : DISCUSSION, DECISION AND REASONS THEREOF : 

 

                 On careful perusal of the materials and evidence on record 

and by hearing the arguments duly advanced by the Learned Counsel for 

1st Party sides, I come forward with the following discussion and decision 

thereof, which is in a point wise manner. 

10. Point (a)   The main contention in between the parties is that whether 

First Party is the wife of the Second Party? Perusal of record on this point 

reveals that, Second Party have denied that he never married First Party 

or cohabited with her in any point of time as husband and wife. Both 

parties have forwarded evidence and from perusal it reveals that Biva 
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Saikia have deposed during her cross-examination  that Second Party put 

vermillion in her forehead at Kalyani Mandir and took her home in 2010 

and they resided as husband and wife at his house at Ghimorujan. The 

evidence of P.W.2 is not considered, as during cross-examination P.W.2 

stated that he has no knowledge as what is written in his evidence on 

affidavit. The evidence of P.W.3 is considered who have corroborated the 

facts of the First Party who stated that for last 10-12 years he knows her 

and he met her at the house of Simanta Saikia. That, Biva puts vermillion 

on her forehead as the wife of Simanta Saikia and P.W.3 knows them to 

be husband and wife. Now, perusal of D.Ws on this point reveals that 

Simanta Saikia in his evidence in chief have deposed as stated in his 

written statement that she is the married wife of Sri Ghanashyam Gogoi 

about 17 years back of Kokila Gaon and they have a teenaged daughter 

and added that in the Bandhan Bank A/C no. 1153823273 the husband of 

Biva Saikia is shown as Sishu Saikia. Same is exhibited as Ext.A. The fact 

that Biva was married to Ghanashyam Gogoi is admitted by Biva and after 

his death she resided with Simanta as his wife. The death of Ghanashyam 

Gogoi is not disputed. Further, the Second Party could not show how he 

procured the Pass book which it claimed to be of First Party , as he is not 

the rightful owner considering his plea that he never resided with her. 

Further, entry of some other person’s name as the name of the husband 

in the passbook may be a typographical error.   Pass book is not a valid 

document to show the relationship status of a person and not proved in 

accordance with law. The D.W.2’s evidence reveals that he clearly stated 

that he does not know why Bibha Dutta came out from the house of 

Second Party. That, Bibha Dutta resided for last 7-9 years at the house of 

Simanta Saikia. Hence’s his evidence clearly proves the point that, yes 

Biva Saikia resided at the house of Simanta for a considerable period.  

11. Further, during Argument Learned Counsel for Second Party raised the 

point that in G.R. 127/2017 U/S 498 A of I.P.C. accused was acquitted on 

benefit of doubt by this court on 06.10.2018. Prayed to take judicial 

notice of the testimony of Victim I.e. 1st Party in this case, where the date 

of marriage differs. That, strict proof of marriage is not proved in that 
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case. Perused the evidence recorded in that case, that  although date 

differs but year of putting vermillion, she going to Second Party’s house 

and cohabiting as husband and wife is stated in the same lines as 

narrated in the instant case. Further Honb’le Supreme Court in 

Chanmuniya vs Chanmuniya, Virendra Kumar Singh Kushwaha 

and Anr (2011)1,SCC,141 has held that-  

 “ In those cases where a man, who lived with a woman for a long time and 

 even though they may not have undergone legal necessities of a valid 

 marriage, should be made liable to pay the woman maintenance if he   

     deserts  her. The man should not be allowed to benefit from the legal  

     loopholes by  enjoying the advantages of a de facto marriage without   

     undertaking the duties and obligations.” 

12.  Hence, considering the length of the cohabitation of 7-8 years it is held 

that Biva Dutta Saikia is the wife of Simanta Saikia. 

This point settled in affirmative in favour of the First Party.  

13. Point (b) , ( c), & (d)) 

  It has been stated in the petition filed under section 125 Cr.P.C by the 1st 

Party/ Petitioner that she is a ASHA worker under NRHM. That, after she 

had to live in the house of Second Party she had to leave in a rented 

premise. Therefore, she is facing tremendous financial pressure and 

unable to maintain herself. Moreover, she also has a teen aged daughter 

from her previous deceased husband. On the other hand it is admitted 

that Second Party is working under SSB. It is presumed that, Second 

Party being Central Government employee and he admitting in his cross-

examination part of evidence that he has landed property and as such out 

of greed First Party has filed a case, the financial condition of Second 

Party is good and First Party in order to maintain herself as she used to 

maintain herself at the house of the Second Party, her income is not 

sufficient. The Second Party has not raised any objection to the fact that  

 



 

 

 

6 

  Biva Saikia’s salary is sufficient for herself to maintain by staying in the 

rented premise.   

14. Therefore, it is held that First Party is unable to maintain 

herself and as SECOND PARTY married another woman she has 

valid ground not to reside with Second Party and hence, his 

stance in the case clearly depicts that Second Party have 

neglected his duties to maintain First Party. 

15. Point (e) 

Considering the above it is held that, First Party is entitled to maintenance 

from Second Party. As regard to how much monthly allowance is to be 

received by 1st Party from 2nd Party,  it is to be kept in mind that quantum 

of maintenance depends on earning of the person who is ordered to pay 

maintenance and the requirement of the person to whom maintenance 

ordered to be paid. As discussed in preceding paragraphs it is observed 

that Second Party admitted that he is a Central Government employee 

working under SSB and he has a father and second wife to look after,  it 

is  presumed that considering all aspects like status, social background, 

cost of living and high rise of price index of essential commodities ,  

Second  Party can comfortably afford Rs.5,000/-  as monthly maintenance 

allowance  towards the First Party .  

16.  Accordingly, the 2nd Party/Opp. Party is directed to pay a sum of 

Rs. 5000/-(Rupees Five thousand) per month to the 1st Party as 

maintenance allowance from the date of this order. Let a copy of 

this order be furnished to the 1st Party at free of cost.   

 

            The final order is pronounced and delivered in the open Court 

on this 10th day of May, 2019 under my hand and seal of this Court. 

 
                (Pooja Sinha)  
                                                        Sub Divisional Judicial Magistrate, (M), 

                                                              Gohpur, Sonitpur 
Dictated and corrected by me.  
 
                (Pooja Sinha)   
Sub Divisional Judicial Magistrate, (M), 
              Gohpur, Sonitpur 
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APPENDIX 

First Party Witnesses- 

1. Smti. Biva Dutta Saikia 

2. Sri Sishu Saikia 

3. Sri Liladhar Bhuyan 

 

Second Party Witnesses/Opposite Party 

1. Sri Simanta Saikia 

2. Sri Prabin Hazarika 

3. Sri Saraj Bordoloi 

 

First Party Exhibits- 

Ext.1-  

 

Second Party Exhibits- 

Ext. A- Bandhan Passbook 

Ext. A (1) - First Page of Passbook 

        
 
 
  
                (Pooja Sinha)           
                                                       Sub- Divisional Judicial Magistrate (M), 
                                                                            Gohpur, Sonitpur 
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